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INTRODUCTION

Purpose:

- Give Commissioners and staff knowledge of
their obligations under important open
government laws: the Open Public Meetings Act
(OPMA) and the Public Records Act (PRA)

- Promote compliance with the PRA and OPMA

o Meet the requirements of the Open Government
MrainingsrActwhichimandatesiOpentPublic
MeetingsrAcit {E[F@ntmn[m@ for Boards/Commissions

........
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OPMA AND PRA BASICS

- OPMA: RCW Chapter 42.30; PRA: RCW Chapter 42.56

- Both the OPMA and the PRA are open government
“sunshine” laws intended to make sure the public can
oversee the conduct of public business

- Both apply to the Commission and Commissioners
individuallys; the PRA also applies to agency staff

< Both are to be construed liberally in favoer ofi openness,
transpanency, and publictaccess

Bothfimpoeselsubstantialipenaltiesiforneon-compliance

BluithereraielkeyidistinctionsibetweenithestwoVAct's
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OPMA - BASICS

Purpose of the OPMA: Public business be conducted in
public

The legislature finds and declares that all public
commissions, boards, councils, committees,
subcommittees, departments, divisions, offices, and all
other public agencies of this state and subdivisions thereof
exist to aid in the conduct of the people's business. It is the
intent of this chapter that their actions be taken openly. and
that their. deliberations be conducted openly.

The peoplelof this: stateldornot yield their:sovereiginty tolthe
agencies which serve them. The peoplejin delegating
ts th h

uthority,d g
decide) Wl}b@ﬁ /'S g@ for ﬁl}b@ peop/i@ torknowsandiwhatiisinot
oodfordthemitorkmow: Nihelpeoplelinsistioniremaining,

%ﬂ@fﬁﬂ@@? SoXthatstheydmaydnetainlcontrolloverathe
inSthdmentsitheydhavelcneated:

RCW 4230010 (emphasis added)s.

~)
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OPMA - REQUIREMENTS

Basic requirement:

All meetings of the governing body of a
public agency shall be open and public
and all persons shall be permitted to
attend any meeting of the governing body
of a public agency, except as otherwise

provided. in the OPVA




OPMA - DEFINITIONS

What is a “governing body” of a “public
agency”?

- Defined in RCW 42.30.020 (1) and (2)

+ Fish and Wildlife Commissionlis al “governing body’” of
a “publiciagency’ for purpoeses of the OPMA




OPMA - DEFINITIONS

What is a “meeting”?

- RCW 42.30.020(4): ““Meeting’ means meetings at
which action is taken.”

+ “Meeting” requires a quorum of the body (5 for E&W
Commission))
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OPMA - DEFINITIONS

What is “action”?

- RCW 42.30.020(3): “‘Action’ means the transaction of
the official business of a public agency by a governing
body including but not limjited to:

+ receipt of public testimony,

deliberationsiidiscussions, considerationsy
reviewssievaluations:;rfand

o  Wimel] exetlons?
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OPMA - DEFINITIONS

Definition of “meeting” and “action”
construed broadly such that nearly
any interaction between a quorum
of the body at which official
business is discussed may be
considered a “meeting’ subject to
the ORPMA:. If a quorumiis present:

Informal conversationsimight bera“meeting?

S Emallidiscussionimightiberar“meeting?
o Seeiel el IntEractions miclt D@ & FhneEtine?”

3
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OPMA - OPEN MEETINGS

Meetings must be open to the public:

- RCW 42.30.030: A/l meetings of the governing body of a
public agency shall be open and public and all persons
shall be permitted to attend any meeting of the governing
body of a public agency, except as otherwise provided in
the OPNMA.

+ Body generally cannot place conditions on attendance

@]D@D’@][@@D@E@SQ D[@@D@]@]Dm@ ejecting @]D@[f@][@ﬁ@[f@ and ((D[m certain
cases and with certain limitations) clearing the meeting
room or adjourning to another location

|||::_-:,.’|Flr-_‘—.-._r el o Tl
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OPMA - EXEC. SESSION

Limited exception to the open meeting requirement:
executive session

OPMA allows a governing body to conduct certain business
In closed session on a limited basis

- Executive sessioni is held in private; essential staff and legal
counsel may be present

Presidinglofficer must announcel purpoese’ of exec. session
andithertime’ thel body willire tunntorreqgulai(open) session
(@lthoughithertimelmaysbelextendedrbyithelpresidinglofficer)

[Finell eciicon canmnet [He Eilken Ih EeE: SesSion (M SEErE:

VoUne)s DEeE MUSt COmE Uk Off EHeE. SESSIon {1© &k el
ACEIOn

Washingron Department of
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OPMA - EXEC. SESSION

Topics that may be discussed in exec. session:

- Real estate acquisitions or sale/lease pricing;

- Negotiations on certain public contracts;

- Complaints against public employees or officers;

- Candidate qualifications in the process of hiring a public
employee;

+ Performance of a public employee;

+ Certainlegal matters; including litigation or potential
litigationtandilegalirisksitor theragenecy,

Othersithatiden’t pertain toWDEW,

NetEs {iese are clistiinet frem [PR/A Eempiicns

Washington Depariment of
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OPMA - REQUIREMENTS

Meeting notice requirements

Notice must be given of a meeting of the body

“Regular” meetings: Schedule of regular meetings must be published
in the State Register. Any business may be conducted at regular
meeting

“Special’” meetings: Notice of specialimeeting must be printed in
newspaper, posted on agency’s website; and physically displayed at
agency HQ 'and meeting site. Suchinotice  mustibe given 24 hoursiin
advance ofithelmeeting: INoticelmust staterbusinessiofispecial
meeting;imeetingfistlimited tor thatfbusiness

SEmengencyAmeetings:ispecialimeetingitoldealiwithianiemergency,
invelvingfinjukyfedamageltolpersonsiopiopentylomthellikelihoodiof
suchiinjupyloiddamagetZi24sheounoticeliequirementidoestnotapplyaiif
Impractical amne woulle increase ne likeliheee eif jury eF Cemags@s

Washingron Department of
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OPMA - PENALTIES

OPMA provides for penalties against individual
members of the governing body for violations

- Each member of the governing body who attends a
meeting of such governing body where action is taken in
violation of any. provision [the OPMA] applicable to him or
her, with knowledge of the fact that the meeting is in
violation thereof, shall be subject to personal liability: in
thel form. of a civil penalty. in the amount of five hundred.
dollars:. Onelthousand dollars! for.any;subsequent

violation.:

SVAnyipersonimaylbiingfallegalfactionitolenforcesthelORIVIAT
i sucecessiul he/she s enidilet to@ elterneys (eEeS alnel
COSS

._.::: i “_ arment of
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OPMA

OPMA questions?




PRA - BASICS

Purpose of the PRA: Public business be
subject to public scrutiny through
examination of public records

The people of this state do not yield their
sovereignty to the agencies that serve them.
The people, in delegating authority, do not give
their public servants the right to decide what is
good for the peoplel to know. and what is not
good for them, to’ know. The peoplelinsist.on
remaininglinformed.solthatitheyimayimaintain
conitrolloverithelimsitrimentsithatitheyilhave,
created:

[RCGW 42.56:.080 (emphasis acdceel).

||I L ETn J’Lr.-r'
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PRA - REQUIREMENTS

Basic requirement:

Public agencies must make any public
record available for public inspection and
copying upon request, unless a specific
exemption applies
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PRA - DEFINITIONS

What is a “public agency”

RCW 42.56.010(1): “ ‘Agency’ includes all state agencies and all
local agencies.

“State agency” includes every state office, department,
division, bureau, board, commission, or other state agency

“Local agency " includes every county, city, town, municipal
corporation, quasizmunicipal corporation, or special purpose
district, or any office, department, division, bukeau, board,
commission o agency thereof; or otherlocal public agency,

Includestentitiesithatfarelthel functionaliequiVvalenteofsan
agency,

o [Fisl amel Wilcliite Cenmmmissicom/ DR s & “sStEte agene” e
PUPESES of th@ [PR/A

]L artmn!
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PRA - DEFINITIONS

What is a “public record”

RCW 42.56.010(3): “Public record” includes any writing
containing information relating to the conduct of government or
the performance of any governmental or proprietary function
prepared, owned, used, or retained by any state or local agency
reqgardless of physical form or characteristics.

RCW 42.56.010(4): ““Writing” means handwiyiting, typewriting, printing,
photostating, photographing, and eveny other means of recording any,
fomiofi communicationl or representationfincluding but netlimited to)
letters, words, plctures sounds ol symbols ol combmatlon thereof

allfpape g R ape grapl ~
@Lmd] RIEINES) M@)ﬁn@m @n@ﬁwn'@g ﬁ"l][ﬁm and wnd]@© u’@@@u’cﬂnm@@g magneticion
punchedicaidsifdiscsiidrimsifdiskette'siisoundirecoidingsifandiothely
cecumens clucineg e@isiiineg ceia compilations fremn Winich
miermalden may bve cbtainee or ransleiecks

Washington Department of
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PRA - DEFINITIONS

What is a “public record” (cont.)

- The definition is broad, so a “public record” is
basically any physical medium containing information
relating to the conduct of government or performance
of government functions, whether hard copy or
electronic, if it isi prepared; owned, or used by an
agency, including:

SVATrecondimaysberalpublicirecord? that mustibe
producedibyithelagencyluponfiequesttevenlifinoin

e physical possession eif (i@ aCEneEy

Washington Depariment of
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PRA - REQUESTS

A member of the public may request to inspect or
to receive a copy of any identifiable public record

- Requests generally made to the agency’s public records
officer; but not necessarily

- Request need not take any particular form (although
agencies can by rule impose some limited requirements)

requestforinformationidoestnotifalliundethe PRA

A\ FECUIESE CaNhot 0@ clenieel [vecause i IS everly [oreze)

Washington Departme
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PRA - AGENCY RESPONSE

An agency must promptly respond to public

records request. Within 5 business days the agency
must:

- Acknowledge receipt of the request and provide a
reasonable estimate for a further response

- FEulfill the request (which may be accomplished by
providing an internet address and link to the records on
the agency’s website)

Seekiclarification

Denysthe [F@C%ﬂﬂ@@ﬁ WithFankfaccompanyinghwiitten
sﬁ@ﬁ@mcgm @ SpecEic reasSens

Washington Departme
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PRA - AGENCY RESPONSE

Searching for, preserving, gathering, and producing responsive
document:

Upon receipt of a public records request, an agency must conduct a
search for responsive public records; the search must be “adequate”
—i.e. “reasonably calculated” to locate responsive records

Search must include all places where responsive records are
reasonably likely to be located

Since responsive records may not be in the agency’s physical
possession, but the agency! is still xesponsible for attempting to
locate and obtainthem) the searchimay need to include non:zagency:
locations

hisicouldiincludelpersonalicomplters;imobilefphones;rcloudistorage;

SEVICES; Elic: USER] [0V eIcjcnEY Stenit
andiCommissionerst

Search should be cocumented ih cetall; inclucling the Where amnel oW
off {{he search

Washingron Department of
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PRA - AGENCY RESPONSE

Searching for, preserving, gathering, and producing
responsive document (cont.):

Potentially responsive records must be preserved pending a complete
response to the request (even if they would otherwise have been
subject to destruction under the applicable retention schedule)

Responsive records located through the search must be gathered and
produced to the requester

Records may/ bel provided to the requester in “installments’ asithey,
become’ availablel for production

Productionineedinethappeniwithintanysspecifieditime;rasilongiasithe
timerititakesitorcompleterproducti Sreasonahble” under the
ciicum'stance’sy ﬁm@,ﬂwcﬂﬁm@ I}a@ @@@m@,ﬁ@@ otheriwolrk

o /N\m ageney ey charge & fiee o reprocucing recorcs amel ior meafling]
(o MEG for searching fer recCEres)

)
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PRA - EXEMPTIONS

Responsive records must be produced to the
requester, unless a specific exemption applies

The PRA itself provides for certain exemptions; other statutes
(both state and federal) may also provide exceptions

- Fewer exemptions than you might think; for example, no general
“privacy’” exemption (although specific exemptions reflect
privacy concerns)

o Exemptions mustibe construed nakrewly in favor of prioduction

7 pH P
redaction)ifipossible

o Wihen Inveking &an EIEmmpEen; aCEnEY MUsSt Proviele amn “exEmpiien
logi {{het: identhiies (e exenpl recere amel eplaing hew i@
claimed exempiion applics

Washington Depariment of
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PRA - EXEMPTIONS

Common exemptions:

« Attorney-client privilege and attorney work
product

- Draft documents that reflect staff opinions (until
document finalized)

- Agency personnel files (except findings of
misconduct)

o ‘Trade secrets

complete)

Note:RPRAYexemptionsidiffedfromiORPMAYexec:
SESSIoNn tEPICS




PRA - PENALTIES

The PRA provides for potentially severe penalties for
violations of the Act:

«  Violations can include failure to timely respond to a
request, failure to adequately search for records, or
improper withholding of records

- Requester dissatisfied with agency’s response can sue
the agency in superior court

< Penalties arerassessed onlal per-record/per-day basis
from between $S0Fand! $:100: depending on mitigatingand
aggravatingifactors; penaltiesicanibefsubstantial

RECUESHER IS Ehiitee] (@ elrmeVs (EES anel CeOSES i
Successiul in & [PRAY leMsSuis

Washington Depariment of
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RECORDS RETENTION

Preservation and destruction of public records is governed
by a separate statute, RCW Chapter 40.14

Under the records retention statutes, whether a public record must
be retained, and if so, for how long, depends on the type (or class) of
the record

Some records may be immediately discarded/deleted while others
must be preserved indefinjitely:

Example: “transitony” records may be immediately disposed of
whilercertain historical documentsi musti be presernved

Each agency (including WDFW) hasfrecordsiretention “schedules?
59[?@\\0@@] byltherSecretanylofiStatelthatidefinelclassesiofirecordskand
Setiforthithelietentionirequirementsiforeachiclass

o [ Felienticon Sehccule mey e eoverrccen o9V & peneiine) public
fecorcs recuest or Hitfigeifion helcl netice®

o (Criminal penaliics for wrongiiul cestruction off receorcs

Washington Department of
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RECORDS RETENTION

Records retention: bedrock principles

e Records retention requirements apply to the agency, not to
individuals (although you, as an individual, may sometimes be
responsible for retaining a record on behalf of the agency)

o A SINGLE copy of a record must be retained by the agency pursuant
to the applicable retention schedule; duplicates need not be

retained
But a copy ofi a record that has been substantively altered (by.

handwritten notes, for example) s a unique record unto itself
that is subject] to retentionl requirements

Besti recondsimanagement practicest dictaterthatirecondst thatidoe
notneeditolbelretainedishouldiberdeleted/destroyediwheninellonger;
needed

ungton Depaniment of
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RECORDS RETENTION

Particular record retention “schedules” applicable to Commission materials:

. For Commission meeting materials . . .
Records comprising the “official” Commission record of Commission
meeting (GS 10004)

= Must be retained 6 years, then transferred to state archives

Meeting materials — members copies/notes (GS 09026)
= Can be deleted/destroyed when no longer needed

Eoi communjicationsi to/fromi membersiof the public (notlincluding Mribe's:) . . .

090:(6))
o VMust be retaihee] for & ears,; {ueh ey e CesSeovEel

o Stelkehdlcder group relations (©S U80UWO)
o Must be retained for 2 years aifter the end of the calencdar year, thuen
desliroyed

*Tribal Relations: WDFW 82-04-29817 (Retain for 11 years after end of calendar year,
then transfer to archives)

- .
sk el of
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RECORDS RETENTION

Particular record retention “schedules” applicable to Commission materials:

) For records related to your travel for Commission business . ..

Travel - arrangements, reimbursements (GS 07001)
= Must be retained for 6 years after fiscal year in which the travel
occurred, then may be destroyed

O For performance evaluations (e.q., of the Director) . . .
Performancel evaluations) off an employee (GS 03002)

= Mustiberretained for3iyeaks fromidatel of next evaluation, thenimay,
beldestroyed

o [Perrmance @valaldion preparaition melerals (IetES; Gies) (GS UB024))
o [Nust be retainee untdl e evaluaifon s complet® er perRermanec®
issues denifiice are reselvec; theh ey e cestroved
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RECORDS RETENTION

Particular record retention “schedules” applicable to Commission materials:

) For public records requests you are asked to respond to . . .

Public records requests (GS 05001)
s Must be retained for 2 years after request fulfilled, then may be
destroyed

O For records about legislation related to the agency . . .

Recornds related toragency request legislation and leglislation (state or
federal)raffecting theragency ((GS 190041
2 Mustiberretained forr2iy earssafterntherendiofitherlegiislativersession)
{nEh rehsSierree (© efchives




RECORDS RETENTION

Particular record retention “schedules” applicable to Commission materials:

) For records related to legal advice on Commission matters . ..
Legal advice and issues (GS 18003)

= Must be retained for 6 years after issue resolved and until no longer
needed for agency business, then may be destroyed

O For almoest every other record that is not “transitory’”’ and dees not fall into ene
of the categories above. . .

O Provisien of adwce assistance; oilinformation (GS 09022)

MEN bo @ﬂ@@'&ﬁ'@y@@ﬂ




RECORDS RETENTION

Records retention recommended best practice:

e To the extent possible, rely on agency staff for retention or records

) CC or transmit records to appropriate staff for retention, then delete/destroy
when no longer needed:
Commission meetings, commission business — Tami Lininger
Wildlife Program - Erick Gardner
Reall estate - Cynthia Wilkerson
CAMP' - Tim Burns
Eish Program — Ron Warren
Enforcement - Chief SteverBeal
[FiSEE] (DUSIESS = eVt (EiE]iie
Licensing SiReter\Vernie
[LerisElive = [Recuel Crosier
Personnel = Susan NMeenli
Pulblic receres rEEuUests = Anne Masias
Oher = Taml Liniheer
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RECORDS MANAGEMENT - BEST PRACTICES

Compliance with the PRA is aided by good records management:
records should be created, managed, stored, and discarded/deleted
with the PRA and retention requirements in mind

Don’t unnecessarily create records

Thoughtfully manage and store records for easy search and
retrieval; store records by subject in discrete locations

Nransmit records to appropriate staff for retention

Discard/delete recordsaccordingl torapplicable’ retention

schedulerand wheninellongerneeded (remembekr:records

(Includingicopies)iresponsivertoralRRANequesticannotbhe

discanded/deletedipendingifulfillmentiofithelrequest:irecords
includingicopies)isubjectitorallitigationihcldinoticelycannoit
@ cliscarcdeclcletae unidl the helel is [hiiee)

Washingron Department of
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PRA - BEST PRACTICES

Storing records on personal
electronic devices (personal
computer, tablet, smartphone,
cloud storage site) can create
situation where the agency may be
obligated to search those devices
for records. To minimize this
possibility:

Utilize agency emaillsystemfas opposed torpersonal
email

Avoidistoringfagenc [f@@@ﬁ's on @@Ws@m@ @W@@% ol
alwaysistorelrecondsiinfaldiscretellocationfoidevicerthat
IS SEEUFE el SEaerehelolE

Delletelrecodsitivaticanibeldeletediundeidtherapplicable!
retention schecule

Washington Depariment of
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PRA

PRA questions?




OPMA AND PRA BASICS

- Both the OPMA and PRA are based on the imperative
of openness and transparency to the public

- Meetings (any interaction between a quorum of
the Commission related to official business) must
generally be open to the public

- Public records must generally be made available
for public inspection and copying

+ Don’t mix:up OPMA and PRA

< An emailistalpublic recond, evenlifiexchanged
hetween less thanfa quoerumpoefithelcommission
Permissiblefexeciisession topicsiunderthelORIVA
anerdistinctifromiPRAYexemptions

Waghinston [lesant
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OPMA AND PRA

Final questions?




